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Passed by Shri Uma Shanker, Commissioner (Appeals)

'7TRT
a 3rear ifaist fa

Arising out of Order-In-Original No 08/AC/Demand/17-18 Dated: 30/11/2017
issued by: Assistant Commissioner Central Excise (Div-I), Ahmedabad North

'ET ::ttcfit>1chc-fi/i;ifac11cfl cnT Crim' 'Q'cm' 't@T (Name & Address of the Appellant/Respondent)

Mis Shree Organo Chemicals (Ahd)(P) Ltd

aste cf@a z 3rat 3er 3rials 3rcera mar k at as z an2r a 4fr zrnffr cit
aaTz aTg qr 3f@7art at aftfu;r m grtarvr 3raaer var mmar I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

97laal qrqGtqTU 3daG :
.::,

Revision application to Government of India:

(I) (#) (i) #ftr sen sra sf@fern 1994 Rt rr 3a #ht aar ami a GiR' # tJcIT<Fo
.3

ear at 5-ar # rrran # 3iaafargmlarvr 3aacr art Ra, 9a rar, far +in6zr,Tua
faarar, tft ifs, flaa '&1tf arcrar, mrc; 3=fTdT, ~~-110001 cf;)- .fi'I" .;n;ft' ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zf ml Rt gt a mmsa zrG araa d fat sisrar zn 3car #rar # m~
sisrarr a am sisrar mrr t sra rr 3=fTdT #, <IT ~ aisFCJIFC m 3rsR° # "ciW %~ chFC&l.rl
ii fa#raisragtm # van h atrr & st ]

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse

(a) s ah az fat qr ifffa mr z ml # fafar ii 3ritr ees
~a:rrn- 'tR 3t"41a.cr1 era k Raz a rn ii sit arr a az fatusg m ror ;#' fo'l.z{1Rla ~ I .
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(c) In case of goods exported outside India export to Nepal or BhLJtan, without payment of
~fy. . I . . . .

I
!

if sq1a #l sra zyc«grar # fg al sq€t Ree mrr l n{& at ha arr vi1s
err gifr gar@ rgdr, srfa # gr uRa c!T ·x=r=rif · "CR nrarfar anf@e,fr (i2) 1998

Irr 109 gr7 fga fag Tg &ll

(d)

(1)

Credit of any· duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this· Act or the Rules made there urider and such order.
is passed:bythe Commissioner (Appeals) on .or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

$4hrUrazyca (sr4ta) Rzmrah, 2001 cfi frn:r:r 9 cfi -~ !?tPlfctcc ffl~ ~-8 1l at ufaif
<l, fi 3lmT cfi mfr 3lmT fi -~ ~ cfFr ·l=fffi fl e-srlr gi arft am#gr #6t at-at
4Rail # vanef 3ma fan ult al@g1 Ur# t7er aar z, r q4ff # air«fr nrr 35 i
mffif tBT cfi -~ cfi~ cfi WQ.:f i'r3TR-6 'iffi1Ff4fa gt e)ft aft

The above application shall be made in duplicate in Form No. EA-8 ·as ·specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which ·
the order soµght to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a Q.
copy of TR-E? Challan evidencing payment of prescribed fee as prescribed under Section
35-EE ofCE1A, 1944, under Major Head of Account.

(2) . R[au 3a# mer sgf iaaa ya ara sq? m '3xffl cJ)1=f 6T GT ffl 200/- ffl .'T™
#l urg a#hi ref icaa ga arr sznar st i 1ooo/- at #a 4rat #t GT1

The revision application shall be accompanied by a fee of :Rs.200/- where the ainount
involved is Rupees One Lac or less and Rs.1,000/- where-the amount involved is more
than Rupees One Lac. · ·

9

(a)

(en)

fir ggca, #f saia gyes gi hara raj =nnf@rswr #'#fr rf)e­
Appeal to Custom, Excise, & Service Tax Ap.pellate Tribunal.

(«) a4rqr«a grca rf@~zm, 1944 qfl- eTRf ;35-ift/35-~ ;cfi 3fc=rrrcr:-·
Under Section 358/ 35Eof CEA, 1944.an appeal lies to:-

affar ceris ii@ftmr tit zyn, #trar« ye vi hara st4l#tr rrzu,fr»Ur
451 fclffi~ iR=c~ -=r. 3. 3TR. cfi. ~. ~~ ,-r -qcr .

the special·~ench of Custom,, Exoise & Service Tax Appellate Tribunal of West Block.
No.2, H.K. Pl!lram, New Delhi-f'in all matters relati'ng to classification valuation and. · · ·

; . . . :- . . .

(b)

(2)

qffa a4Rb 2 (1) a ia rari srara t srft, sr@hat #a tr zyea,
Gran zycg hara 3rah4tr .+nrnf@rp (ftRtc) clft uf?a 2fr 9)far, 3renaral j it--20, ~-
##ea Racca qqrvs, auntT, 3l61-JGl€11G.:....380016. .

To the west! regional bench of C_ustoms, Exci e &· Service Tax Appellate Ttibunal
(CESTAT) a{O-20, New-Metal. Hospital Compou~d; Meghani Nagar,. Ahmedabad : 380
016. in case of appeals other·than as mentioned i1 para-2(i) (a) above. · .

a41 sq=a yen (gr4r«a) Rm1a4), 2oo4 al arr o # sif ma sya frffR ; 34a4h4hr -znnf@rajat +r{ ar4la fasrfta fy mrq arr?t al. ar ufiReust Una gee
cJft .:rrr, .GlfTGf cJft .. .:iF.r 31N wnm TI<U ~ ~ 5 m.~, \Rm 'cp1'f % . %1. ~ 1 oo.o/- .itR=r.~
irft 1 ~~~ cJft l=fi.T, p:rM cJft l'filr! 31N wnm . ~-~ .5 ~- m so~-'ffcn m m
#, 5ooo/-- 6Na u4 aft 1 /asf war ien 6t l'filr, 1GlfTGf cJft <WT 3it aqrnr ·Tur j#fr 6u; 50
la ur Uaa snr & asi T; 1o00o/- #) 3haft sift 1 ·c#t~-'{i6lllcll xfGN-cl'< cfi .,p:r ~
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~.. ,F<tia <f1p J,Nc ii, Wf ijm <iJ'r "111l 1 <!l1:· 'l<f~ i/; f<ITTfr ,rrfirq ,11<tv1f.1'1> <P-f ii, l!f<i;-qj'f
~ cjJ]" ir isfITT B<m~~ c&'i" "9lci -R-em t1 . i • · .

I· ·"'
The appeal to tlhe Appellate Tribunal shall be filed in: quadruplicate in form EA-3 as .
prescribed under Rule 6 of Central Excise(~ppea\) Rules, 2001 and · shall be
accompanied against (one which at least should be accompanied by.a fee ofRs.1,000/-,
Rs.5,000/- and Hs.10,000/- where amount of duty/ pen·alty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form· of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated. ·

One copy of application or O.1.O. as the case may be, and the _order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise a_s prescribed under scheduled:-! item
of the court fee Act, 1975 .as amended. ·

~ 3W~ lWfcYIT cpl' Pt<t-;1°1av ar? •frr<:r:IT ctr· 3j #ft. ear naff [au utar ? it fr yea5,
a4 surdye vi arm 3rfl#tu +nzntf@aur (ariffafe)) fz1, 1o82ffI(5)

(3) z,fa za 3mer i a pa 3r?vii ar arr at & al r@tap sitar fg #ha ar qrar-sq{ri
a fau Gr ale; zr an.ask gy sf f far st arf h aa a fg zrnferf 3rd6f
qrzntf@rawr at -qcp am m -~ "fRcl)R cpl' -qcp~ .fcplrr \iITm .t I

In case of the order covers c:l number of .order-in-Original, fee for each 0.1.0. should be
paid in the. aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the _one application to the· Central -Govt As the .case may. be, is
filled to avoip scriptoria work -if excising Rs. 1 lacs fee of Rs.100/- for each .

nrn1au zrca, 3rf@)frm 1go zqer ii)fr ah3iqR--1 a sin«fa feffRa fh;arr war3a Ia 3rat zunifelf Rufzt f@ran a sn?gr #i r@a #t ya #f ti'< 'xti.6.50 tRl cpf .-ill<ll~4 ~

feas an it a1Reg I

(4)

0

Attention-in invited to the rules covering these and:other related matter contended in tlie
Customs, Excise.& Service Tax Appellate Tribunal (Procedure) Rules, 1982°.

(6) v#la zrca, ta sq«a yenhara ar@)#ht frznf@raw (Rre), a 4fa srfal # in
a,ferin (Demand) gd is (Penalty) al io% qa smr an 3rfaf?& 1zif, 3ff@aaqa ran 1o#ls
~ t !(Section 35 F of the Central. Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) . . .

?2.,aau era ailtara# 3iaia, nfttr"#er#6r#in'DatyDemanded)­
~- . . .

(i) (Section)~ 11D cfi®'ct~'{ITTl'; · · ·
(ii) fiqmd@c,~~~wt; .
(iii) hrdchfeeria#era6hr2zr@.

"' ...- 'J.'I"rt vifaar4hr' irsaol'lT '1lt iJ""T#,~-.rl'e@ .;._,: ,i;- r.tv 'j_<I- tl<f a.IT ram-l,
• , I. . . . I . . .

For an appeal to be filed 9eforethe pESTAT, ~0% of the_ Duty & Penalty confirmed by
the Appellat~ Commissioner woul~ have to be I pre-deposited. Jt may be noted that_ the

· pre-deposit i& a mandatory condition lforfiling ~ppeal _before CESTAT.-(Section 35 c (2A)
and 35 F of the' Central Excise Acti ·1944, Section 83 & Section 86 of the Finance Act, 1994)_

Under ~antral Eotse and:service Tax, Duy demanded" shallinclude: .
(i) : amount determined und$r Section_11 D; . .
(ii) · • amount oferr.oneous ce:nvat Cred11t taken; .
(iii) amount payable under Rule 6 o: ti~ CenvatCredit Rules. . ;

z uczo i ,zr a2r 4 #fr arfr if@rawr aa srr era 3rzrar area zn avs fatfa pt itr
mr '!'"' ,i;- +o.ra sat at +#na vsash"< ,i;- 10%~"' '1lr "'~ ~I ~ . .

In view of above,_ an appeal against thus order shall lie before the Tribunal on payment of 10%
of the duty demanded \J1/here dutY] or d1..1ty and penalty1are m dispute, or penalty, where penalty
~•~~~ ;.,. ,,... rlian11tt:> 11 l ·



ORDER IN APPEAL

M/s: Shree Organo Chemical (Ahd) P.Ltd. Plot No. 153-154/3,GIDC,Phase­
II,Naroda,Ahmedabad (hereinafter referred to as 'the appellant) have filed appeal
against theOrder in Original No. 08/AC/demand/17-18 (hereinafter referred to as 'the
impugned order) passed by the Asstt.Commissioner, CGST , div-I,Ahmedabad-North

(hereinafter referred to as the 'the adjudicating authority). The appellant is engaged in
the manufacture of intermediate dyes falling under Ch. 29 of Central Excise 'Tariff Act,

1985 .[hereinafter referred as CETA-1985].

2. Briefly stated facts of the case are that during the audit of records, it was noticed
that the Appellant had received income as " Job Work " during the F.Y 2012-13 and
2013-14 Rs. 17,93,035/-. The appellant was doing the job work for M/s. Gopinath
Chemtech Ltd and M/s. Nu Chem Dye Stuff Pvt Ltd. it is noticed that,they are engaged
in. manufacture of dutiable excisable goods as well as undertaking job work activities
which were in the nature of "exempted services" w.e.f 01.04.2011 .. They have availed
Cenvat Credit_of tax paid on. common input services i.e Manpower Recruitment service
,security charges, telephon service etc. Which.are used by them injobwork activity as V
well as for manufacture of dutiable finished goods, without keeping separate accounts

as under Rule 6(2) of Cenvat Credit Rules, 2004. As per section 66d(f) of the finance
act 1994 defines the expression 'activity of jobwork 'as exempted service. In the event
of their failure to maintain separate accounts, they should have paid an amount at six
% of the value of exempted service as per Rule 6(3) (i) of the Cenvat Credit Rules,
2004. They deliberately continued availing service tax credit on such input services
and used in both dutiable product and exempted service. They are required to pay an
amount of Rs.107582/-under Rule 6(3)(i) of the Cenvat Credit Rules, 2004. That the
appellant deliberately did not disclosed said facts to the department. That in ER-1, the
appellant nowhere disclosed the facts. It is a clear case of suppression of facts, and
he Section 1 lA of the CEA 1944 for invoking the extended period. Show Cause Notice
was issued for recovery of credit with Interest and penalty. Same was decided vide _5
above order and confirmed the demand.

3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, on the following main grounds ;

i. That the Appellant is the manufacture of excisable goods, also doing the job work
of M/s. Gopinath Chemtech Ltd and M/s. Nu Chem Dye Stuff (P) Ltd. the said activity
is exempted by way of service tax as the goods sent by above party for job work and
after processing, the principal manufacture cleared goods on payment of duty. that
Rule 6 of CCR2004 where in the explanation regarding the clarification of value­
wherein the words has been used 'Trading of goods' and trading of goods is considered
as exempted service. They relied on the judgment reported inl. 2014 (34) STR 345 2.
Sterlite Industries (I) Ltd[2004( 12)LCX0 176]
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11. Being an amount payable on value of exempted service under Rule 14 of
CCR.2004, but said Rule refers "Recovery of cenvat credit wrongly taken or
erroneously refunded 'in this case, there is no demand of cenvat credit or duty. That
there is no intention to evade payment of duty or to claim wrongful input service tax
credit. It is a question of interpretation of provision. That interest as well as penalty
clause is not applicable as there is no demand of duty or cenvat credit.

4. Personal hearing was accorded on dated 22.3.2018, Shri N.K.Oza, Advocate,
appeared on behalf of the appellant and reiterated the submissions made vide their
appeal memorandum. I have carefully gone through the case records, facts of the
case,GOA, submission made by the appellant at the time of personal hearing. The
issue to be decided in this case is whether the impugned order is sustainable or

otherwise.

5. I find that that the Appellant had received income as" Job Work sale" during the

F.Y 2012-13 and 2013-14 . They are engaged in manufacture of dutiable excisable
goods as well as undertaking job work activities which were in the nature of "exempted
services" w.e.f 01.04.2011.. They have availed Cenvat Credit of tax paid on common
input services i.e Manpower Recruitment service, security charges, telephone service
etc. Which are used by them in jobwork activity as well as for manufacture of dutiable
finished goods, without keeping separate accounts as under Rule 6(2) of Cenvat Credit
Rules, 2004. As per section 66d(f) of the finance act 1994 defines the expression
'activity of job work' as exempted service. In the event of their failure to maintain
separate accounts, they should have paid an amount at six % of the value of exempted
service as per Rule 6(3) (i) of the Cenvat Credit Rules, 2004. They are required to pay

an amount as confirmed under Rule 6(3)(i) of the Cenvat Credit Rules, 2004.

~ I find that, Rule 2(e) of the Cenvat credit Rules, 2004 defines the expression
'activity of trading' as exempted service under Section 66B ofthe Finance Act, 1994. In
the event of their failure to maintain separate accounts, they should have paid an
amount at six percent of value of exempted service. as per Rule 6(3) (i) of the Cenvat

Credit Rules, 2004.

7. Further, I find that, as per Rule 6(3) of the Cenvat Credit Rules, 2004 provides
that the manufacturer of goods or provider of output service, opting not to maintain
separate accounts, shall follow any of the following options, as applicable to him,

namely:­

(i) Pay an amount equal to 6% of the value of the exempted goods and

exempted service; or

(ii) Pay an amount determined under sub-rule (3A); or

(iii) Maintain separate accounts for the receipt, consumption and inventory of
inputs as provided for in clause (a) of sub rule (2), take Cenvat Credit only on inputs
under sub clause (ii) & (iv) of the clause (a) and pay an amount as determined under



I.IVU.V.()241VU uun/Ga1I i- u

sub rule (3A) in respect of input services. The provisions of sub-clauses (i) & (ii) of

clause (c) of sub rule (3A) shall not apply for such payments.
8. I find that, As per Rule 6 (3) (i) of Cenvat Credit Rules, 2004, the amount in the
present case, as per Rule 6(3)(i) ibid, is 6% of the value of exempted services i.e.
trading service, confirmed amount. required to be recovered from the appellant with
interest at the applicable rate. I find that the amount has been worked out on the
basis of balance sheet produced by the appellant, and the amount has been arrived at
on the basis of formula prescribed in the Rule 6 of the Cenvat Credit Rules, 2004.

Thus, I find that the impugned order is correct and legal.

9. I find that, monthly returns were filed, but the data of availing input service tax
credit on exempted service was not specifically included in such returns. Hence,

. .
department was not in a position to know the availing of such wrong credit on
exempted services. As per Rule 6 of Cenvat Credit Rules, 2004 the appellant has to
f.Jllow the procedures, they never followed the said procedures and never informed the
department about the availing of credit on input services used in both dutiable goods
and exempted service. Failure of providing such information amount to suppression of
facts and hence, invoking the extended period is found legal. The case laws cited by

the appellant are not applicable to the present case. ·CJ
10. I find that, regarding penalty imposed, Rule 15(2) of CCR, 2004 provides that,
where CENVAT Credit in respect of inputs or input services has been taken or utilized
wrongly by reason of fraud, collusion or any willful misstatement or suppression of
facts or contravention of any of the provisions of Excise Act, or of the rules made there
under with intent to evade payment of duty then, the manufacturer shall be liable to
pay penalty in terms of provisions of Section 11AC of Excise Act. That Section 11AC of
CEA1944 applies when the extended period is applicable. Since, the extended period
itself is invokable in the present case; penalty imposed on the appellant is correct and
legal. Hence I find no reason to interfere in the impugned order.

11. In view of above, I uphold the impugned order and disallow the appeal.

The appeal filed by the appellant stand disposed off in above terms.

Attested~

,55w0° ­as8 t
[K.K.Parmar )

Superintendent (Appeals)
Central tax, Ahmedabad.

nows'
[3arr i#)

3r#a (3r#ea]

date- /3/18
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By Regd. Post A. D

M/s. Shree Organo Chemical(Ahd) P.Ltd.

Plot No. 153-154/3,

GIDC,Phase-II, Naroda,

Ahmedabad.

Copy to-

1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North

3. The Asstt.Commissioner,CGST C.Ex.Div-I,Ahmedabad- North

4. The Asstt.Commissioner(Systems},CGST C. Ex., Ahmedabad-North.

$6. Guard nte.7 PAFil~.




